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STATEMENT OF THE CASE

This case involves the validity of a so-called trust

receipt transaction as affected by the recording acts

of the State of Washington. The facts as stated by
the appellant are substantially correct except that the



following is omitted: In addition to the note, bill

of sale and trust receipt referred to by apj)ellant in

its brief, the papers included the so-called "Instruc-

tions to Dealer," and "Instructions to the Bank,"

(Tr. p. 14 and 20). These Instructions to Dealer

and Instructions to the Bank appear in the record

as defendant's Exhibit B, (Tr. p. 14) and were in-

troduced by the appellant at the time of the trial.

These are also referred to in appellant's answer as

"Exhibit A" attached to its answer (Tr. p. 9), as the

documents involved in this trust receipt transaction.

They are all fastened together and bear the same

identification number.

The amended complaint upon which this action

was tried alleged the i^laintiff to be the duly ap-

pointed receiver of the Kirksey Chevrolet Company,

a Washington corporation; that said corporation was

the owner of the automobiles mentioned, and that

said corporation was insolvent on the 29th day of

January, 1931. It further alleged that the defend-

ant, a creditor of the corporation, acting under a

purported chattel mortgage, forcibly and unlawfully

seized and took possession of the property and re-

fused to return them to the plaintiff upon demand;

that such seizure constituted an unlawful preference

over the other creditors of the insolvent corporation

(Tr. p. 5.)



Appellant's answer (Tr. p. 8), simply denies

the ownership of the automobiles in the Kirksey

Chevrolet Company; specifically admitted the retak-

ing by the appellant ; and denies that it was indebted

to the appellee in any sum whatsoever. There is no

denial as to the value of these automobiles.

As a first affirmative defense (Tr. p. 9), defend-

ant sets up the substance of the so-called trust re-

ceipt transaction, incorporating the documents in-

volved by reference as "Exhibit A," attached to its

answer.

Appellant further alleges that this transaction is

a method of financing the wholesale purchase of auto-

mobiles by retail automobile dealers, with trust re-

ceipt and time draft attached (Tr. p. 10).

Appellant's second affirmative defense specifically

alleges the value of these automobiles to be the same

as set forth in appellee's complant (Tr. p. 12); that

the Kirksey Chevrolet Company was indebted to the

appellant in the amounts as set forth; that if the

court should adjudge the action of the appellant in

taking possession of these automobiles to constitute

a conversion, that they were liable to the plaintiff

only into the difference in value between that of the

automobiles and the amount of the indebtedness of

the Kirksey Chevrolet Company to the corporation.



In appellant's third affirmative defense (Tr. p.

13), it alleges that the transaction, even though the

court should find it constituted a chattel mortgage,

was, nevertheless, valid as between the parties and

that the appellant peaceably and with the consent of

the Kirksey Chevrolet Company recovered posses-

sion of said automobiles.

To these affirmative defenses the appellee filed his

reply substantially denjdng the same, except that the

appellee admitted that certain documents were ex-

ecuted as referred to in the affirmative defense of

the appellant, but denies that title passed as the

result of the execution of these documents.

After the trial and the submission of the case upon

briefs, the court filed its decision (Tr. p. 25) con-

taining its Findings of Fact and Conclusions of Law.

In view of the fact that no request for special find-

ings was made by the appellant, and no exceptions

made to the Findings of Fact, they, of course, can-

not be challenged in this court and are not challenged

by the appellant.

These Findings (Tr. p. 25) set forth that on the

day of the taking of these automobiles, to-wit: on the

29th day of January, 1931, appellant was a creditor

of the Kirksey Chevrolet Company which was then

insolvent; that the extent of the defendant's claim



was some $12,500.00; that these particular cars were

on the floor, exposed for sale and displayed in its

salesroom to the public from four to six weeks, some

from seven to ten days, prior to the seizure of these

automobiles by the appellant; that the value of the

automobiles on the date of seizure was $8,339.55.

The facts set forth that the Kirksey Chevrolet Com-

pany executed these so-called trust receipt and notes

at the time that the automobiles were delivered to it.

The Findings further set forth (Tr. p. 30) that

these automobiles were placed upon the sales floor

for the purpose of sale and sold in due course and

payments thereon made from time to time, with the

result that the amount stated in these Findings was

still due to the appellant. On default in payment of

this indebtedness the appellant sought to obtain pos-

session of these automobiles from Kirksey and made

demand therefor, but possession was refused by Kirk-

sey. The court makes the specific ruling that not-

withstanding such refusal on the part of the Kirksey

Chevrolet Company the defendant did take posses-

sion of said cars. This possession was taken over the

protest of the Kirksey Chevrolet Company, and, as

the court concludes, without right and lawful au-

thority. The court concludes from the foregoing that

under the Washington statutes these trust receipts

cannot have the operation of retaining title within



the provisions of the laws of this state, the defendant

not having complied with the recording act nor the

provision requiring special oath to chatteKwfth rela-

tion to indebtedness at the time of delivery.

This appeal involves the validity of the aforemen-

tioned transaction with relation to the recording acts

of the State of Washington. We shall present the

appellee's substantive argument and then analyze

and discuss the argimient of the appellant.

ARGUMENT

The courts of the State of Washington have adopted

the rule in response to a definite legislative poUcy

that no secret liens of chattels in possession of another

shall be sustained against creditors of the possessor.

That this is self evident appears from the following

recording statutes: The one relative to chattel mort-

gages is Remington's Revised Statutes, 3780, and

reads as follows:

3780. AFFIDAVIT OF GOOD FAITH —
ACKNOWLEDGMENT — RECORDING. "A
mortgage of personal property is void as against

all creditors of the mortgagor, hotli existing and
subsequent, ivhether or not they have or claim a
lies upon such property (Italics ours), and against

all subsequent purchasers, pledgees, and mort-
gagees and encumbrancers for value and in good
faith, unless it is accompanied by the affidavit

of the mortgagor that it is made in good faith.



and without any design to hinder, delay, or de-

fraud creditors, and unless it is acknowledged
and filed within ten days from the time of the

execution thereof in the office of the county audi-

tor of the county in which the mortgaged prop-
erty is situated as provided by law. (L. '15, p.

277; Sec. 1, Cf. L. '79, p. 105; Sec. 2, Cd. '81;

Sec. 1987, 1 H. C; Sec. 1648.)"

As indicative of the state legislative policy with

reference to chattel mortgages, we call the court's

attention to the following. Originally, the Chattel

Mortgage Act provided as follows: R. & B. Code

3660—

"A mortgage of personal property is void as

against creditors of the mortgagor and subse-

quent purchasers and encumbrancers of the prop-
erty for value and in good faith unless it is ac-

companied by the affidavit of the mortgagor that

it is made in good faith and without design to

hinder, delay or defraud creditors."

Under this statute the state court held that the word

"creditors" as used in the statute referred to credi-

tors having some specific lien upon the property.

Mutual Investment Co. v. Walton Machine Co.,

91 Wash. 298, 157 Pac. 682.

That case held that after the taking over of the

property by the receiver of an insolvent corporation,

the property was impressed with a trust and that

thereafter the mortgagor could not foreclose the

mortgage even though it may have been valid be-



tween the parties. The effect of such a foreclosure

on the part of the mortgagee having a void mortgage

would be to obtain a preference over the other

creditors.

In 1915 the statute was changed (Laws of 1915,

page 277). The following significant additions were

made to the statute, which now reads in its present

form as follows: (Italics indicate addition.)

**A mortgage of personal property is void

against all creditors of the mortgagor, hoth ex-

isting mid subsequent, whether or not they have
or claim a lien upon such property, and against

all subsequent purchasers, pledgees and mort-
gagees and encumbrancers for value and in good
faith, unless it is accompanied by the affidavit

of the mortgagor that it is made in good faith,

and without any design to hinder, delay, or de-

fraud creditors * * *"

It is seen by this amendment that the original in-

terpretation of the Supreme Court that the invalidity

of the mortgage will apply only to creditors having

a lien was expressly removed and at the present time

the mortgage is invalid as against all creditors of the

mortgagor irrespective of the claim or existence of

any lien. As further indicating the intent of the

legislature, to make this all conclusive, the additional

word ''all" before ''creditors" is added eliminating

any question concerning the class of persons for whose

protection this act was passed.



One of the recent cases applying this statute is

that of Sullivan v. Leivis, 170 Wash. 413, 16 Pac.

(2d) 834, which holds that a bill of sale, absolute on

its face, but intended as a security, is a chattel mort-

gage, and void as to creditors of the mortgagor, as

expressly provided by Rem. Comp. Statutes 3780,

where it is not accompanied by an affidavit of good

faith. The court states that it is well settled that a

bill of sale, absolute upon its face, will be held to be

a chattel mortgage where the parties intended it as

security.

The last case on the question of the effect of the

invalidity is Seattle Assn. of Credit Men v. Univers-

ity Chevrolet Co., 81 Wash. Decisions 340, filed April

7, 1935, which sets forth the rule on page 344 as fol-

lows:

*'In the case of the chattel mortgage which is

void, title as to existing and subsequent creditors

is in the mortgagor free from the lien of the

mortgage. '

'

Under Remington's Revised Statutes 5827, a bill

of sale of personal property is invalid against exist-

ing creditors unless recorded. This section reads as

follows :

5287. BILL OF SALE VOID, WHEN. "No
bill of sale for the transfer of personal property
shall be valid, as against existing creditors or in-

nocent purchasers, where the property is left in
the possession of the vendor, unless the said bill
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of sale be recorded in the auditor's office of the

county in which the property is situated, within
ten days after such sale shall be made. (L. '54, p.

404; Sec. 4, L. '93, p. 413; Sec. 4, Cd. '81; Sec.

2327, 1 H. C; Sec. 1454.)"

The question then to be determined in this instance,

what is the true nature of this transaction? This is

to be determined not only by the trust receipt stand-

ing alone, but by all the docimients executed at the

same time. They constitute one and the same trans-

action. This is peculiarly evident by the fact that all

the documents bear the same identification number.

It is not the form of the instrument which con-

trols, but the true intent of the parties. Such a fun-

damental proposition needs no citation of authority.

As heretofore referred to, the instruments in addition

to the trust receipt, include a negotiable promissory

note for the amount due, payable on a date certain,

the Instructions To The Dealer which state among

other provisions:

*
"Payment to G. M. A. C. of the full amount

shown on 'Dealers Record of Purchase and Re-
lease' constitute release from trust." (Tr. 21.)

and the Instructions To the Bank which provide in

part (Tr. p. 15),

"If dealer wishes to release one or more cars
at the time he takes up Sight Draft, attach to the

remainder of this sheet his check for amount due
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on each car released less 1% together with a

release order properly executed.

"If the above named dealer takes up bill of

lading for 100%. cash, please stamp the remainder
of this sheet 'cancelled' and forward it to under-
signed.

'

'
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THE TRUE NATURE OF THE TRANSAC-

TION IS A CHATTEL MORTGAGE.

Primarily, defendant alleges in its answer that this

transaction is a

''Method of financing the wholesale purchase
of automobiles by retail automobile dealers

through trust receipts with time drafts attached."

(Tr. p. 10.)

and reiterates the same proposition in its brief (App.

Br. 5) :

"Many cases and law articles upon the subject

show the extent of this long established business

transaction, whereby banking credit is efficiently

mobilized for the purchase of new merchandise
by the local dealer."

It must be admitted that appellant had nothing to

do with the selection of the cars. They were not in

the business of selling automobiles, but were in the

business of making available credits for the purchase

of automobiles by automobile dealers. The method

adopted, to-wit: the execution of these trust receipts,

is merely to secure the payment of the moneys ad-

vanced to finance the transaction. The normal situ-

ation involving the delivery of the automobiles to the

dealer upon execution of the so-called trust agreement,

and the promissory note, results in the return of the

money advanced by the General Motors Acceptance

i
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Corporation with their stipulated interest. They

have no other or further interest in these automobiles

except insofar as they are used to secure them for the

monies that they have advanced to the dealer so he

could purchase these automobiles for resale.

The principal objection raised by the defendant,

and urged in its brief, is that the dealer in this in-

stance never had title to the cars, and, therefore, never

could give a chattel mortgage. Let us examine the

trust receipt and documents attached and the various

provisions in the same, to discover whether or not

the dealer actually had a title to these cars. First:

upon the execution of the trust receipt the dealer

takes possession of the car. Second: the car has a

definite fixed price of which the dealer pays approx-

imately 20% and he executes his negotiable promis-

sory note for the balance. Third : these cars are held

at the dealer's sole risk as to all loss and injury. (Tr.

p. 18.) Fourth: the dealer must discharge all taxes

and encumbrances and claims relative thereto. (Tr.

p. 19.) Fifth: after payment of the amount shown

on the Dealer's Record of Purchase and Release, the

same as the note, the car is freed of any claim or lien

by defendant. (Tr. p. 21.)

It is true that there is a general statement in this

trust receipt which acknowledges that the motor ve-

hicles are the property of the General Motors Ac"
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ceptance Corporation. Also that they shall be re-

turned to the General Motors Acceptance Corpo-

ration upon demand. But taking into considera-

tion the manner in which this transaction arose,

and the relationship of the parties, such as finance

company and dealer, can it be urged that there

is any other intent than a sale to the dealer and that

all the dealer is responsible for is the payment of

these items'? The Instructions to the Bank state that

these cars can be released from the trust receipt by

the pajonent of the amount dvie. Again in the In-

structions to the Dealer, it states that

''Payment to G. M. A. C. of the full amount
shown on Dealer's Record of Purchase and Re-
lease constitutes release from trust."

The trust receipt itself provides that the dealer

agrees not to sell or dispose of the cars until '^after

pajrment of amounts shown on Dealer's Record of

Purchase and Release of like identification number

herewith/^ (Tr. p. 19) ; which by necessary inference

gives him the right to do so upon making this pay-

ment.

The foregoing analysis brings out the fact that

there is an obligation by the Kirksey Chevrolet Com-

pany to pay for the cars in question and the convey'

ance of title did not depend upon the will of the ap-

pellant. This makes the transaction a sale as dis-

i
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tinquished from a bailment as brought out in the case

of In re Renfro-Wadenstein, 53 Fed. (2d) 834 (C. C.

A. 9), hereafter discussed on page 38.

To accept the statement in the trust receipt that

these cars were accepted by the dealer for the pur-

pose of storing said property, is but closing our

eyes to the truth. The one and only purpose of the

transaction, and one which defendant alleges in its

answer, is not for the storage of these cars by the

dealer, but to sell these cars to dealer so that he in

turn could sell them to the public.

There is no provision in this so'called trust receipt

for the return of the negotiable promissory note,

executed by the dealer for the balance on the pur-

chase price at the same time; in the event of the re-

possession of these automobiles. It is undisputed

that at the time of the institution of this action by

appellee these notes were still in possession of ap-

pellant, and they were never tendered back to the

corporation or the appellee.

We have here a direct obligation, evidenced by a

promissory note, and in connection therewith an in-

strument which attempts to enforce a lien for the

amount due on this note against certain chattels in

possession of the person executing the note, all of

the essentials of a chattel mortgage, to-wit: obliga"
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tion of the maker of the loan being secured by a lien

on chattels in possession of the maker.

Unless, like the ostrich, we bury our heads in legal

fiction, the substance of the transaction is clear. The

retailer is buying a product for sale to the public;

the banker advances the money and is loaning

against title. Essentially money is being loaned to

enable the retailer to have his showroom filled with

merchandise for display and sale.

The usual argument in favor of trust receipts

seems to be that to call this transaction a chattel

mortgage is to call it something different than the

parties intended it to be. It is said that the law to

declare the transaction herein involved to be a chat-

tel mortgage is for the law to create a contract not

intended by either parties thereto, contrary to the

express terms thereof.

The majority of the more recent decisions hold

the view that a trust receipt is a chattel mortgage

and in answer to the foregoing argument hold that

it is the substance and not the form of the trans-

action that controls. Many cases are reported hold-

ing the very receipt in question in effect a chattel

mortgage.

One of the more recent cases involving the par-

ticular document in question is that of G. M. A. C.
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VS. Berry et al., 167 Atl. 553 from the Supreme Court

of New Hampshire. The court held the transaction

to constitute a chattel mortgage and in the course

of its opinion discussed the principal arguments pre-

sented by appellant. We quote from the court's

opinion (p. 556)

:

"Since, however, 'the principal purpose of

the users of trust receipts in distinguishing

their device from the chattel mortgage is to get

away from the recording requirements' (19 Cal.

Law Rev. 273), courts are more and more in-

clined to look beyond the form to the real nature

of the specific transaction {In re Bettman-John-
son Co, (C. C. A.) 250 F. 657, 664; 15 Cornell

Law Quarterly, 567, 568). (Page 554) * * *

(1) "Where, as here, the dealer is under no
obligation to account for the proceeds of the

property when sold, but executes a promissory
note for the purchase price, the transaction does

not constitute a consignment. Eaton v. Welton,
32 N. H. 352, 357.

(2) "Neither does it amount to a conditional

sale in the strict sense of the term. 'The finance

company,' says Professor Hanna, 'is simply not
a seller. The holder of the trust receipt has
only a limited security interest in the goods.
The holder of a trust receipt is assumed to be
able to reclaim the goods at any time, while the
conditional seller must await a default.' 19 Cal.

Law Rev. 268. See also, Simmons v. Corpora-
tion, 271 Mass. 285, 290; 171 N. E. 643. The close

distinctions drawn by many courts between a
conditional sale and a chattel mortgage are un-
important so far as the present controversy is
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concerned, since record is essential in either

case. P. L. c. 216, Sec. 2, 27. See Coynmonwealth
Finance Corp v. Scliutt, 97 N. J. Law, 225, 228;
116 A. 722.

(3) "We are of the opinion, however, that

the situation presents all the essential elements

of a chattel mortgage. To be sure, in the case

of the ordinary mortgage the security title is

transferred from debtor to creditor. But the

transaction is no less a mortgage if the security

is transferred to the creditor by a third person.

1 Jones, Mortgages (8th Ed.) Sec. 405, and
cases cited; 19 Cal. Law Rev. 268; 22 Columbia
Law Rev. 402.

(4) ''The rule is elementary that the inten"

tion of the parties is to be gathered from the

various instruments, construed together (Hill

V. Huntress, 43 N. H. 480, 483) in the light of

the surrounding circumstances {Weston v. Ball,

80 N. H. 275, 276, 277; 116 A. 99, and cases

cited)." (Page 555) * * * A
(5) "The terms of our statute are general.

Personal property is subject to mortgage, and
unless possession of the mortgaged property is

retained by the mortgagee the instrument must
contain the requisite affidavit and be recorded.

P. L. c. 216, Sec. 2. It 'is conceded by the au-

thorities that the only real ground of the so-

called trust receii3t doctrine is commercial neces-

sity.' In re Lee, 6 A. B. R. (N. S.) 437, 446.

If exceptions are to be made on that ground,
it is for the Legislature to make them."

The case of G. M. A, C. v. Bettes, 57 S. W.

(2nd) 263, (Texas), decided in January, 1933, a

rehearing denied the following month, also involves
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the same trust receipt in question in this case. The

method by which the automobiles were obtained was

exactly the same, and as a matter of fact, the trans-

action occurred subsequent to the case at bar. This

was an action by a landlord, creditor of the insol-

vent dealer, to establish a lien upon these automobiles

which were seized and claimed by the defendant Gr.

M. A. C. It was contended that this trust receipt

transaction constituted a chattel mortgage and should

have been recorded under the Texas statute in order

to be valid against creditors. The court sustained

this contention against the same arguments advanced

by appellant. We quote from the court's opinion

(P. 264)

:

"We have concluded that appellees are cor-

rect. While the trust receipt acknowledged that
the appellant was the owner of the cars and
bound McKean to hold them for purposes of
storage under further instructions of the appel-
lant, and not to sell or encumber the same until
after payment by McKean to appellant, of
amount shown on Dealer's Record of Purchase
and Release, etc., it also bound him, 'to pay and
discharge all taxes, encumbrances and claims
relative thereto.' McKean was a dealer in au-
tomobiles, selling both new and second hand cars
to the public. The cars were in his possession
clearly for the purpose of sale to the public and
were offered for that purpose. Appellant had
nothing of record to indicate otherwise than that
McKean was the owner of the same, with full
power to sell the same to the public. Under such
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circumstances, had he sold one of said cars to

a purchaser in good faith for value without no-

tice of appellant's claim, such purchaser would
have undoubtedly obtained a good title thereto.

Industrial Acceptance Corporation v. Corey,

supra. Under such circumstances, and the pro'

visions of the trust receipt, which clearly con-

templated the sale of the cars by McKean to the

public, and the execution and delivery by Mc-
Kean to appellant of his negotiable promissory
note, binding him without qualification to pay
to appellant the full purchase price of the cars

delivered to him for purpose of sale, we think

the trust receipt must be construed as a mere
reservation of title to secure the payment of the

note, and clearly within the purview of Article

5489 and 5490 of the Statute. Not being re-

corded it was void as to creditors of McKean
without notice thereof. (Citing cases.)

** Considered in its general aspects, in the light

of the circumstances and of the written instru-

ments executed, we think it is obvious tha;t ap-

pellant was merely financing the dealer in his

purchase of new cars, that such cars were to be

sold by him to the public and the appellant to

be repaid by the dealer, out of the proceeds of

such sales, the funds advanced by it to him, in

carrying on his business. The dealer was con-

sequently clothed with the indicia of ownership,
if not with actual title to the cars, and the pur-

poses and import of the note and trust receipt

executed by him were merely to evidence and
secure the appellant in the sums advanced by
it to him to enable him to carry on his business

of selling automobiles."

The reference to the quoted portions of the trust

receipt in question, are the same as that called to



21

the court's attention heretofore in this brief. The

appellant in this case clothed the dealer with the

indicia of title and placed upon him certain burdens

only compatible with title and ownership of the auto-

mobiles, and in addition obtained from the dealer

an unqualified obligation to pay for the same. That

this is a chattel mortgage must follow.

Another case involving this same trust receipt is

that of G. M. A. C. vs. Sharp Motor Sales Co., 25 S.

W. (2nd) 405 (Ky.). The rather unusual situation

in that case is that the attorneys for the G-eneral

Motors Acceptance Corporation, plaintiff, in con"

struing exactly this trust receipt proceeded in the

court below upon the theory that this receipt gave

them a chattel mortgage. In presenting the case,

however, they contended that the trust receipt involved

a different status from a chattel mortgage. The

court held that:

"The action was based upon and governed by
the Kentucky rule to the effect that whatever
may be the name or form of the transaction,

when it is designed to hold personal property
as a mere security for a debt, it is regarded as
as chattel mortgage." (Page 406) :

and held it ineffective by reason of failure to com-

ply with recording acts.

We call the court's particular attention to the case

of Motorhanker's Corporation v. C. I. T. Corpora-
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Hon, 241 N. W. 911, from the Supreme Court of

Michigan, decided in 1932. The transaction arose

under the same circumstances as the case at bar, the

cars being delivered directly from the manufacturer

(distributor in that case) to the investment com-

pany, who in turn delivered them to the dealer who

executed trust receipts very similar to the ones in

question, and containing substantially the same pro-

visions. The court held that this trust receipt trans-

action constituted a chattel mortgage because the

draft drawn upon the dealer and accepted by him

constituted a direct obligation to pay the full amount

due. With reference to the argmnent which was

made by the defendant in the case at bar that the

title is not derived from the dealer but from the

manufacturer, the court on page 912 quotes as

follows

:

"We consider the acts of the distributor

dealer and defendant (Finance Co.), in con-

struing the trust receipt, and we decline to split

the transaction and hold that it was less than
security in the nature of a chattel mortgage be-

cause the dealer accepted the time draft and
executed the trust receipt to defendant, and such
papers, along with the bill of sale of the auto-

mobiles, were turned over to the defendant."

One of the best considered cases on this question

is that of Smith v. Commercial Credit Corporation,

165 Atl. 637, N. J. Chancery Court, affirmed and ap-
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proved by tlie N. J. Court of Errors and Appeals in

170 Atl. 607. This case analyzes many of the author-

ities cited by appellant in its brief. It also answers

the arguments made by appellant, to-wit: that this

trust receipt was valid as between the parties and

the receiver had no greater right than the corpora-

tion; that the recording act does not require this

"type of chattel mortgage" to be recorded. It holds

that the trust receipt is a chattel mortgage within

the purview of the recording acts. The court sus-

tained recovery by the receiver of the insolvent cor-

poration. We take the liberty of quoting from this

case rather extensively. (P. 640.)

"In Seacoast Finance Corporation v. Cornell,

104 N. J. Law, 24, 26; 138 A. 695, 696, Mr. Jus-
tice Parker, speaking for the Court of Errors
and Appeals, said: 'It is familiar law that a
chattel mortgage, invalid as against creditors

for want of the statutory affidavit and proper
record, is valid as between the parties to it'—

a

statement which, as applied to receivers of in-

solvent corporations, is often misunderstood. It

is perfectly true that such a receiver, acting only
in the right of the corporation, could not avoid
such a mortgage; but, where he is acting for
and in the right of creditors protected by the
Chattel Mortgage Act, he stands in their shoes
and not those of the corporation; hence, when-
ever the creditors could themselves challenge
the mortgage, a receiver can do so for them.
But his rights are limited by those of the cred-
itors, as is seen from the decisions involving
conditional sales agreements. ^ * *
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"There is no doubt in my mind but that the

use of the trust receipts in this case was for

the sole purpose of evading the law requiring

the recording of chattel mortgages. Mr. Carl

T. Frederick, of the New York Bar. writing for

the Cohuubia Law Eeview of May and June,

1922. says that the trust receipt is an anomaly in

the law, a by-product; that it does not rest in

statute, but is the result of the recording acts.

'If there were no recording acts relating to chat"

tel mortgages tliere never would have been any
occasion or reason for the development of trust

receipts.' In other words, if there were no law.

there would be no necessity for evasion. * * *

However, it is interesting to note that in his

final analysis Mi-. Frederick says that the trust

receipt is no more and no less than a chattel

mortgage, but that it is of a peculiar *type'

which requires no recording to make it valid.

In his third conclusion he says: *In the proj>er

trust receipt situation, the creditor, generally

a bank or banker, has legal title to the property
for the purpose of security. This creditor is a
mortgagee and the arrangement is a chattel

mortgage, but of a peculiar type, distinguishable

from the usual chattel moitgage by reason of

the fact that the obligor has not prior to the
arrangement had either title to or possession of
the property mortgaged.' "

The Smith case was cited with approval in Habeg-

ger v. SkaUa, 34 Pac. (2d) 113 (Kan.), from the Su-

preme Court of Kansas, decided in July, 1934. It is

noted in this case that the trust receipt set out in the

opinion is also a G.M.A.C. Trust Receipt, the same as

that involved in this case. The court refei*s to the

various treatises on the subject, and under a record-
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Liig statute similar to that of the State of Washing-

ton, comes to the conckision that the transaction is

a chattel mortgage. On page 115 the court is quoted

as follows:

"The courts, especially in the later cases, are

inclined to look thru the form of the instrument

to the real purpose of the parties, and in that

connection to consider all the facts and circum-

stances, including other instruments executed

as part of the same transaction. Considering

these in this case, it is clear that the trust re-

ceipt and accompanying papers were designed

to and did evidence a debt from Skalla to the

Acceptance Corporation, with the automobiles

as security and is tantamount to a chattel mort-

gage. It was valid of course, between the par-

ties, but unless recorded is not notice to credi-

tors of Skalla, and is void as to them."

The case of Keystone Finance Corporation v.

Kreuger, 17 Fed. (2nd) 905 (C. C. A. 3), involved

an intervening title and the transaction did not arise

under exactly the same circumstances as that in the

case at bar ; nevertheless, a trust receipt was involved

and upon the bankruptcy of the automobile dealer the

finance company endeavored to reclaim these automo-

biles, claiming title by virtue of the trust receipt.

The court in denying this remedy quoted on page 905

as follows:

"The claimant was not a dealer in automobiles.

It was not the intention of either party, bankrupt

or claimant, that the transaction between them
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should constitute a sale of the ears. Both parties

intended that the bill of sale should serve only

as a security for the loan so long as it remained
unpaid. Whether or not a written instrument is

a conditional sale agreement or a chattel mortgage
depends upon the facts in the particular case in

question. The test does not depend ujDon the

name which the instrument bears, nor upon its

express provision, but upon the nature of the

transaction and the intention of the parties. The
legal effect of the instrument must be determ-

ined from the whole transaction. In re Bettman-
Johnson Co. (Other cases cited.)

"A written instrmnent may in temis convey
title to a chattel; but if, by oral agreement, it is

security for the payment of money, and the chat-

tel may be redeemed on the payment thereof, the

instrument is a chattel mortgage." (Citing cases.)

In the case of In Re: Bettman-Johnson Co., 250 Fed.

657, (CCA. 6), the property was purchased under

a so-called trust receipt and in that case the court

again held that it was subject to the state law. The

court inquired into the real nature of the transaction

and held it to be a conditional sale subject to the Ohio

law and therefore void as against a receiver. The

court on page 662 of its opinion discusses the fact

that the entire transaction was for the purpose of ad-

vancement of money by the security of title and not

primarily for the purpose of holding the title.

In Re: Cliappleman v. Industrial Finance Corp.,

284 Fed. 8 (C C A. 4) squarely holds that trust

I
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receipts must be recorded under the South Carolina

law as they are in the nature of a chattel mortgage,

and therefor void unless so recorded. In this case

they permitted the trustee in bankruptcy to recover

the automobiles.

The case of Commerce Guardian Trust Co. v. Dev-

lin, 6 Fed. (2nd) 516, 519 (CCA. 6) holds that a

banker's lien by way of a bill of sale or a so"called

trust receipt, or otherwise, not being recorded or filed

as required under the Ohio statutes, was void, both

under the statutes of Ohio and under the Bankruptcy

Act.

We call the court's attention to the case of the C.

L T. Co. V. Wilson, 58 Fed. (2nd) 910, (CCA. 6),

decided in May, 1932. The court in that case held

the trust receipts invalid. The trust receipts involved

in that case were executed under the identical circum-

stances as set forth in the case at bar. The Kentucky

Code held that a deed or mortgage conveying legal

or equitable title to personal or real estate invalid

against the creditors, unless acknowledged or recorded.

The C I. T. trust receipt was held a chattel mortgage

and, therefore, invalid against the Trustee in Bank-

ruptcy of the dealer corporation. The court had

occasion to refer to the Kentucky rule which epito-

mizes the same rule in the State of Washington; that

is, that whatever may be the name or form of the
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transaction, when it is designed, to hold personal prop-

erty as a mere security for a debt, it is a chattel mort-

gage.

The case of In Re: Draughn dc Steel Motor Com'

party, 49 Fed. (2nd) 636 (D. C. Ky.) held that a trust

receipt in the case involved was a chattel mortgage

within the purview of the recording act of that state.

In the case of In Re: PerlJiefter, 111 Fed., 299 (D. C.

N. Y.) the court held that trust receipts although so de-

nominated are, nevertheless, in a domestic transaction,

one in the nature of a mortgage and, therefore, valid

and not a preference under the bankruptcy act.

We call the court's special attention to the vigorous

opinion of District Judge Rose in the case of In Be:

Cullen, 282 Fed. 902 (D. C. Md.) p. 902:

"The question in this case is how far a service-

able nag may be ridden, or, less metaphorically,

may the so-called 'trust receipt', highly useful

in certain kinds of commercial transactions, and
which the courts have in consequence struggled to

sustain, in spite of its apparent conflict with re-

cording laws, be upheld when the principal, if

not the sole reason for resorting to it is to escape
from these very statutes. * * *

**The trust receipt, under the circumstances ex-

isting in most of the cases in which its validity has
been upheld, is a highly useful and efficient in'

strument of commerce. Some of the courts are

persuaded that the Legislatures, when they en-

acted recording statutes, were not seeking to limit
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its practical usefulness; but none of them have
ever had the right or the wish to go counter to the

settled public policy which those statutes evidence.

They sometimes have made it clear that they did
not intend to do so. In re: E. RehouUn Fils dc

Co., (D. C.) 165 Fed. 245."

In addition to the cases referred to, the following

eases hold the trust receipt transaction to be chattel

mortgage

:

Garvis v. Commercial Credit Co., 147 S. E. 601
(S. C);

CarroUton Acceptance Corp. v. Wharton, 22 S.

W. (2d) 985 (Tex.);

Boice V. Finance c& Guarantee Co., 102 S. E.
591 (Va.);

In re: Richheimer, 221 Fed. 16 (CCA. 7) ;

Hartford Accident Co. v. Callahan, 171 N. E.
820 (Mass.);

G. M. A. C. V. Boddeker, 274 S. W. 1016 (Tex.)

;

In re: Fenne, 10 A. B. R. (N. S.) 206 (Ohio)

;

In re Lee, 6 A. B. R. (N. S.) 437 (Wis.)

;

Karkuff v. Mutual Securities Co., 148 Atl. 159
(N. J.)

;

First Nat 'I Bank v. Eastern Motor Co., 162
Atl. 660 (N. J.)

;

Commercial Finance Corp. v. Capital Discount
Corp., (1931) Ont. Rep. 22, 1 D. L. R. 1007;

In Re: Smith v. Hogan, 2 D.L.R. 663 (N. B.)
(1931).

The exact situation is presented in the State of

Washington in the case of Lyon v. Nourse, 104 Wash.
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309 ; 176 Pae. 359. In that case the car was purchased]

by the dealer although the bill of lading was delivered]

to the finance company, who paid the draft and then]

redelivered the bill of lading to the dealer upon the

dealer's signing a conditional sale agreement to the]

finance company. While it is true this conditional

sale agreement was not denominated a trust receipt,

nevertheless, its purpose was the same, namely to fi-

nance the purchase of the automobile by the dealer

from the distributor. The court in this case held it to

be a chattel mortgage.

Again in Kelly v. Price, 148 Wash. 542; 269 Pac.

842, the Hoquiam Finance Company was to get the

title to a car consigned to the dealer from the dis-

tributor, the dealer to act as agent for the Hoquiam

Finance Company in obtaining the bill of sale from

the distributor to the dealer. The dealer failed to

deliver the bill of sale from the distributor to the

Hoquiam Finance Company but a day or so later

gave a bill of sale from himself to the Finance Com-

pany and the Hoquiam Finance Company gave him

a conditional bill of sale to secure payment of the

money advanced by the Hoquiam Finance Company

for the payment of the automobile. The court held

this to be a chattel mortgage. While it is true, in the

case cited, the title was derived from the dealer to

the Finance Company, nevertheless, under the agree-
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ment between the dealer and the Finance Company, it

was the intention of the parties that title pass direct

from the distributor to the Finance Company. The

fact that the same result was obtained through the

dealer should not, in our opinion, affect this transac-

tion, as it was the intent of the parties that the bill

of sale should pass direct to the Finance Company

from the distributor, the original vendor.

The contention of the defendant that the dealer

never had title to the automobiles because it was the

expressed intent of the parties that the title should

be reserved for the payment of the amount due, is

similar to the contention of the vendor in all of the

cases decided in this state holding certain conditional

sale agreements to be chattel mortgages. In these

cases the title, of course, is reserved and the same

agreement is made, namely, that the title does not

pass, but the courts have interpreted these to be chat'

tel mortgages, which necessarily carry with them a

transfer of title despite the recitals in the instrument.

Lyons v. Nourse (supra)
;

West American Finance Co. v. Finstad, 146
Wash. 315; 262 Pac. 636;

Lalm d' Simmons v. Matzen Woolen Mills, 147
Wash. 560; 271 Pac. 830;

Raymond Bros. Imp. Pulv. Co. v. Thomas, 159
Wash. 550; 294 Pac. 219.
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The case of Ivy v. Commercial Credit Company, 173

Wash. 360; 23 Pac. (2d) 19, cited by appellant in its

brief, involves an entirely different state of facts and

a different trust receipt. The vital distinction between

that case and the one at bar, is that the findings of

fact expressly negative the execution or existence of

an obligation of the insolvent corporation to pay for

these cars. The court's findings in the case at bar

particularly set out this obligation and they are also

set forth in appellant's second affirmative defense.

The court in that case states (page 365) that there

was no statement of facts in the case, no testimony

to show the circumstances surrounding the execution

and delivery of the instrmnents involved. It had only

the Findings of Fact which made no reference to the

surrounding circumstances. But in the case at bar

we have direct findings of the circumstances, and of

the conduct and intention of the parties surrounding

the execution of the instruments. The court, in the

Ivy case, assumes (page 366), which it rightfully

could under the record, that the entire transaction

was originated by the efforts of the Commercial

Credit Company. This is directly contrary to the

findings in this case, which hold that the transaction

was originated by the Kirksey Chevrolet Company.

Particular reference is made on page 366 of the Ivy

case to the fact that in the trust receipt in question
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no promise is made to pay anything whatever for the

automobiles unless and until they tvere sold by the

Yakima Automobile Company.

The reference in the trust receipt to a draft had

no application to that case because the only drafts

involved in the case were those accompanying the ship-

ment and tvere on the Commercial Credit Company,

which promptly paid tliem. (P. 364.) In other

words, it is assumed throughout the Ivy case, and it

ajDpears directly in the opinion that there was no ob-

ligation on the part of the Yakima Auto Company to

pay for the cars, other than as they are sold. In the

case at bar we have specific findings that negotiable

promissory notes in the full amount of the balance due

on the cars were executed by the dealer at the time of

the execution of the trust receipt and constituted part

of the same transaction. And those notes were still

in possession of the appellant at the time of the insti-

tution of this action. Here is the important and vital

distinction between the two cases.

In addition, examination of the terais of the trust

receipt in the Ivy case and the one involved here,

shows important distinctions. It is noted that in the

trust receipt in the Ivy case the credit company itself

would insure said cars against the hazards of fire and
theft while held by the dealer, evidencing truly in that

case the title in the credit company. It is noted that
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it is also provided in that trust receipt that the dealer

may sell the cars but he must keep the proceeds sepa-

rate and apart and constantly keep them in the nature

of trust funds and not mingle them with his own

funds. But when we examine the trust receipts in-

volved in this case, we find significant distinctions. In

the first place, the buyer keeps the car at his sole risk

of loss or injury to the car. The G. M. A. C. trust

receipt is terminated by the payment of the amount

due to the finance company, whereas the trust receipt

in the Ivy case calls for specific proceeds of these cars,

not any funds of the dealer. There is also provided

in the Gr.M.A.C. trust receipt a provision that the

pajonent of these cars in any form or in any manner

constitutes a release from the trust. Taking into con"

sideration Instructions To The Dealer, which is at-

tached to the trust receipt, referred to in it, and is part

of the transaction, he has an absolute right to release

the cars from trust by the payment of these sums. In

addition he is under an absolute obligation to do so

by the execution of the promissory notes. The dealer

does not have this right or obligation in the Ivy case.

We contend that case is no authority in support of

appellant's position.

In view of the fact that the opinion of the trial

court in the Ivy case was not before the supreme

court, the excerpt cited by appellant on page 27 of its
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brief, cannot receive the construction placed upon it

by appellant.

The policies of the courts of the State of Wash-

ino'ton are controlled by legislative enactment. The

statutes requiring mortgages to be acknowledged and

recorded leaves no room for interpretation. Failure

of these trust receipts to meet these statutory require-

ments render them void against the receiver represent-

ing the creditors. This conclusion is supported by

reason and authority.

ANSWER TO APPELLANT'S ARGUMENT A.

Appellant opens its argument on the validity of

these trust receipts with the general statement that

in view of the fact that the recording statutes of the

State of Washington do not define "trust receipt",

that, therefore, these instruments and the transaction

under question here do not come within the purview

of these acts and are not subject to recording, citing

in support of this proposition such cases as Flynn v.

Garford Motor Truck Co., 149 Wash. 264; 270 Pac.

806, Howard v. Shaw, 10 Wash. 151; 38 Pac. 746,

Fischer v. Woodruff, 25 Wash. 67 ; 64 Pac. 923, and

Dial V. Inland Logging Co., 52 Wash. 81 ; 100 Pac. 157,

on page 14 and 15 of its brief.



36

Primarily these cases involve persons who have

filed or recorded instruments, clearly not required

under any recording act, in an endeavor to set up the

recording as constructive notice against third persons.

The general proposition cited by the court, that only

those documents which the statutes require to be re-

corded are effective for the purpose of constructive

notice is only applicable to that situation. It has no

relevancy to the situation involved in the case at bar

where it is conceded there was no recording and the

statute with reference to chattel mortgages makes the

validity of the instrument dependent upon the act of

recordation and the required affidavit.

The cases cited by appellant to support this propo-

sition clearly involve documents which are not within

the purview of the recording act and principally in'

volve assignments. No question is involved in these

cases as to the validity of these assignments and in

general hold that they are ineffective as notice against

the persons seeking to attack them.

The vice of the entire argument is the assumption

by the appellant of the very point at issue, to-wit:

that this trust receipt transaction is not a chattel

mortgage and not such an instrument which comes

within the purview of these recording acts. Appellant

conveniently ignores the true intent of the parties and

the duties and obligations placed upon them. It
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simply attaches its entire argument to the title placed

upon the document, to-wit: "trust receipt", and be-

cause the word "trust receipt" is nowhere referred

to in our recording statute, concludes that the same

does not come within its operation. This ignores the

well established rule cited time and again by our

courts, that irrespective of what the document may be

denominated, it is the true intent and purpose of the

document which determines its effect and its true

nature.

A good example of such cases is that of West

American Finance Co. v. Finstad, appearing in 146

Wash. 315; 262 Pac. 636. In that case the document

was denominated as a conditional sale contract and so

filed, but the court had no difficulty in arriving at

the true intent of the parties in holding that the docu-

ment constituted a chattel mortgage and was therefore

invalid for want of proper affidavit and recording.

The same is true of those innumerable cases which

have been held to be conditional sale contracts despite

a title which frequently denominates them as leases

or rental agreements.

We have some difficulty in reconciling the general

statement of the appellant that our courts are in

favor of secret liens in view of the express provisions

of our recording statutes relating to conditional sales,

bills of sale, and chattel mortgages on personal prop-
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erty. It is true that there are cases in the State of

Washington which support a consignment. These

cases are cited by the appellant in its brief on pages

16 and 17. We call the court's specific attention to

the fact that in none of these cases was there an uncon-

ditional obligation upon the part of the consignee

to pay for these goods, and in every instance it was

held that the consignee was nothing more or less than

the agent of the consignor. As pointed out in the case

of In Re Renfro-Wadenstein, 53 Fed. (2d) 834 (C. C.

A.-9), cited by the appellant on page 17 of its brief,

decided by this court upon an appeal from the Dis-

trict Court of Washington, there was no obligation

on the part of the Renfro-Wadenstein Company to

pay for the furniture in question, therefore the instru-

ment created a bailment or ' consignment. In other

words, there was no direct agreement to pay, and the

conveyance of title depended only upon the will of

the consignor. An examination of the cases cited in

the Renfro-Wadenstein case in support of the court's

opinion, also clearly shows that the basis of this

opinion is that there never was any direct obligation

on the part of the dealer to pay for the merchandise,

and the only obligation was qualified or contingent,

dependent upon some act in the future, at the election

of the vendor.
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As pointed out in the ease of Sturm v. Boker, 150

U. S. 312, which is referred to in the Renfro-Waden-

stein case, the distinction between a bailment and

a sale depends upon the nature of the obligation of the

one in possession of the goods. When the identical arti-

cle is to be returned in the same or some altered form,

the contract is one of bailment, and the title to the

property does not pass. On the other hand, when there

is no obligation to return the specific article, and the

receiver is at liberty to return another thing of value,

then he becomes a debtor to make the return, and the

title to the property is changed. In this case, there

can be no question but that the receiver of the prop-

erty was under no obligation to return the particular

property itself, but had the right to return another

thing of value, to-wit: payment, and, in fact, had

obligated himself to do so by the execution of the

promissory note in question.

The cases cited by counsel in support of his general

proposition that the trust receipts are valid, such as

the case of In Re A. E. Fountain, Inc., 286 Fed. 816

(C.C.A.-8), appellant's brief, page 19, and the article

by Fredericks in the Columbia Law Review, appel-

lant's brief, page 18, we feel have generally been dis-

cussed and distinguished in the appellee's substantive

argument, particularly by the opinion of the court in

the case of Smith v. Commercial Credit Corp., 165
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Atl. 637 (N. J.), and the case of G.M.A.C. v. Berry,

167Atl. 553 (N. H.).

The distinction between transactions in foreign and

domestic commerce is sometimes brought out. Even

in those cases involving domestic transactions, few of

these cases go so far as to contravene recording stat"

utes as rigorous as those of the State of Washington.

There has been a decided swing away from these

trust receipts and their use in domestic transactions

have generally resulted in holding them within the

recording statutes. As stated by the court in Smith

V. Commercial Credit Co., supra, we feel that the

use of the trust receii^t is but an attempt to avoid

and defeat legislative requirements of form and

recording.

ANSWER TO APPELLANT'S ARGUMENT B.—

Effect of Retaking Possession Prior to
Receivership

Appellant's argmnent on this point is misleading in

its attempted application of Rem. Rev. Statutes, Sec.

5831-2. It ignores the rule established in this state

and in effect at the time of the taking of these cars,

that upon insolvency the assets of the corporation

become a trust fund for the benefit of its creditors,

and that a suit may be maintained by the receiver of
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the corporation at any time to recover an attempted

preference by the creditors from these assets. Appel-

lant sets forth on page 29 of his brief that in view of

the fact that this action was brought subsequently to

the effective date of the act referred to, in which the

Washington Legislature adopted the Federal bank-

ruptcy rules and definitition of preferences by insol-

vent corporations, it is governed by that act and the

federal bankruptcy cases are controlling. This is in

error. In the first place, the retaking of these cars

by the appellant occurred on January 29th, 1931,

the receiver being appointed three days later. Rem.

Rev. Statutes, Section 5881-2, Chapter 47, Page 160,

of the Session Laws of 1931, was passed near the end

of the Legislative sesstion, to'wit: on the 10th of

March. The Legislature adjourned on the 12th of

March. According to the State Constitution and the

certificate of the Secretary of State all laws passed

by the Legislature took effect ninety days thereafter

or on midnight, June 12, 1931.

In view of the fact that this act was passed six

weeks after the forcible seizure of the automobiles,

although this action was not instituted until some five

months later, it is obvious that this statute has no

application to the case at bar. There is nothing in

the act which provides for any retroactive effect or

declaring an emergency. In the absence of such a
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provision the general rule with reference to Legisla-

tive enactment applies, and that is that they act pros-

pectively only. 25 R. C. L. 787 states this general

rule

:

**Even though the legislature may have the

power to enact retrospective laws, a construction

which gives to a statute retroactive operation is

not favored, and such effect will not be given

unless it is distinctly expressed or clearly and
necessarily imxDlied that the statute is to have a

retroactive effect. There is always a presump-
tion that statutes are intended to operate prospec-

tively only, and words ought not to have a retro-

spective operation unless they are so clear, strong,

and imperative that no other meaning can be
annexed to them, or unless the intention of the

legislature cannot be otherwise satisfied. Every
reasonable doubt is resolved against a retroactive

operation of a statute.

"

Appellant's cases, therefore, which attempt to apply

the Bankruptcy rule with reference to preferences,

are not applicable, although it is appellee's contention

that this constitutes a preference even under the inter-

pretation of the Bankruptcy Act.

The rule in effect at the time of the taking of these

automobiles and the execution of these contracts, is

much stronger in its protection of the creditors than

the Bankruptcy rule. At that time in the State of

Washington, upon the insolvency of a corporation its

property becomes a trust fund for all its creditors,

and any transaction which results in a preference may
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be set aside. This becomes effective upon insolvency

and has no relation in time to the appointment of a

receiver or knowledge of the insolvency by the

creditor.

Woods V. Metropolitan National Bank, 126

Wash. 346, 218 Pac. 266;

Lung V. Washington Grocery Company, 126

Wash. 406, 218 Pac. 207;

CJiild V. Western Lumher Exchange, 133 Wash.
53, 233 Pac. 322.

At the time of the taking of these automobiles the

G.M.A.C. Corporation was a creditor of the insolvent

Kirksey Chevrolet Company to the extent of $8500.00,

which was subsequently increased to $12,500.00. In

addition to this, there was outstanding against the

Kirksey Chevrolet Company the amount of the note

still in the possession of the appellant. It is conceded

that at the time of the taking of these automobiles

the corporation was insolvent, and such is the Find-

ing of Fact by the court. At that date, therefore, all

the property of the corporation was impressed with

a trust for the benefit of all of the creditors. Subse-

quent claims filed on behalf of these creditors show

that the outstanding claims at this time was somewhat

in excess of $20,000.00. For the appellant to urge

that the retaking of these cars prior to the appoint-

ment of the receiver cured any defects of execution

and failure of recordation is to ask this court to ignore
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the existing law of the State of Washington. The tak-

ing of these cars was a violation of the trust and

enabled the appellant to obtain a larger proportion

of its claim than the other creditors.

The terms of the Chattel Mortgage Act of this

state provide that a chattel mortgage is void to exist-

ing and subsequent creditors whether or not the credi"

tors have or claim any lien against the particular

property. We do not see how any statute could be

broader in its application.

An examination of the cases cited by the appellant

involving the retaking of any cars under a chattel

mortgage or conditional bill of sale nowhere shows

an involuntary retaking and by force. The case of

Houck V. General Motors Acceptance Corporation, 44

Fed. (2d) 410 (D. C. Pa.), cited on page 29 of appel-

lant's brief, is decided upon the authority of Bailey v.

Baker Ice Machine Co., 239 U. S. 268, cited on the same

page, which applies the Bankruptcy rule that the trus-

tee takes the status of a creditor holding a lien by legal

or equitable process at the time the petition in bank-

ruptcy is filed and not anterior thereto. In this case,

however, the bankruptcy rule is not applicable but

the trust-fund theory applies, and the date upon which

it becomes effective is not the date of the appointment

of the receiver, but upon the insolvency of the corpor-

ation.

J
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Woods V. Metropolitan Nat 'I, Bank, 126 Wash.
346, 218 Pac. 266.

The same situation is true in the case of White v.

General Motors Acceptance Corporation, 2 Fed. Supp.

406 (D. C. Ky.), cited on page 30 of appellant's brief.

From the quoted portion it appears that under the

Kentucky law the creditors acquire no right in the

property unless by virtue of legal proceedings and at

the time of the repossession by the Acceptance Corpor-

ation the bankrupt was a going concern. Incidentally,

in that case the rej^ossession was voluntary on the part

of the parties and the notes executed by the dealer

were returned to him by the General Motors Accep-

tance Corporation.

The argument made by appellant on page 32 of

his brief that there was no evidence that any person

became a creditor of the Chevrolet Company subse-

quent to the time the cars were placed upon the floor

has no application because of the very terms of the

recording statute heretofore referred to. Under the

Washington statute, the chattel mortgage is void as to

all creditors of the mortgagor, both existing and sub"

sequent. Citation, therefore, of the case of In Re
Bell Motor Co., 45 Fed. (2d) 19 (C.C.A.-8), in support

of this proposition is of no avail to appellant's position.

Under the Missouri law involved in the Bell case the

instruments were valid as between the parties except-
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ing creditors of the bankrupt who extended credit

during the time they were withheld from record.

The same situation is true in the case of Bailey v.

Baker Ice Machine Co., 239 U. S. 268, cited in support

of the Bell case. Under the recording law of the

State of Kansas the contract or conditional sale is

valid between the parties, whether filed for record or

not, but is void against the creditor of the vendee

who fastens a lien upon the property by execution, or

like legal process, before the contract is filed. The

Washington State statute states that this contract is

void as to creditor irrespective of any lien or claim

of lien by the creditor. In addition, the trust receipt

involved in the Bell case is substantially different

from the one at bar. There it is provided that any

funds received from the sale of the automobiles cov-

ered by the trust receipts must be held separately;

that the cars were sold to the account of the Finance

company, and therefore, they were more in the nature

of a true consignment. As a matter of fact, the trust

receipts in that case were recorded five days before

the petition in bankruptcy was filed. In the case at

bar the Findings of Fact by the court shows that

some of these cars were on the floor at least six weeks

prior to the re-taking, and the Kirksey Chevrolet

Company being in business during that time, it is a

reasonable inference of fact that credit was extended

to some extent of the possession of some of these cars.
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ANSWER TO APPELLANT'S ARGUMENT C—
Measure of Damages

In making this argument counsel conveniently ig-

nores the fact that this is an action brought by the

receiver of an insolvent corporation and as such rep-

resents all of the creditors. Perhaps counsel's argu'

ment would have had some merit had this action been

brought by the Kirksey Chevrolet Company on its own

behalf. It was exactly the situation in the case cited

by counsel, to-wit : McLeod Nash Motors v. Commer-

cial Credit Trust, 246 N. W. 17 (Minn.). In that case

no creditors were involved, none of them were claiming

under the recording act, and the action was by the

original buyer against the finance company. That

case also involved a trust receipt and the court held

that the transaction was equivalent to a chattel mort-

gage. The court arrived at this conclusion even

though that trust receipt had a particular provision

which provided that any funds received for the sale

of automobiles involved should be kept separate and

apart from the funds of the dealer.

As shown by the Findings of Fact, the total amount

of the notes was $8181.00 and they were dated respec-

tively the 7th, 9th, 10th and 20th of January, 1931,

although, as appears from the Findings of Fact, some

of the cars seized had been on the premises from four



48

to some six weeks prior to the seizure, or prior to the

execution of the notes.

To apply the measure of damages contended for by

the appellant in this case, would be allowing the appel-

lant to receive almost the full amount of their claim

on the notes and would constitute a iDreference.

ANSWER TO APPELLANT'S ARGUMENT D.—

Allowance of Interest

We have no quarrel with the authority cited by the

appellant in the case of B. d B. Building Material Co.

V. Winston Bros. Co., 158 Wash. 130, 290 Pac. 839,

which is in accord with the general rule that if the

amount involved is undetermined and requires evi"

dence to establish the same, interest cannot be allowed

except from the date of the judgment. However, in

this case, as pointed out in the Statement of Facts,

defendant itself has admitted the value of the auto-

mobiles in its answer, sets forth the same value in its

affirmative defense, and stipulated as to the value

at the time the action came on for trial. In view of

such specific stipulation and allegations in the plead-

ings, the amount, of course, was liquidated, and being

liquidated, bears interest from the date of the taking

of the automobiles by the appellant. The very case

cited by appellant sets forth—p. 136:
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"If the value of the property is not in dispute,

or its vahie can be determined by mere computa-
tion, or by references to some reasonably certain

standard interest is allowed from the date of the
conversion. '

'

Interest is very loroperly allowed.

CONCLUSION.

As shown by the foregoing cases it is the substance

of the transaction and not its form that determines

its legal character and effect. The argument may be

summed up as follows, the trust receipt involved is in

fact a chattel mortgage because:

1. The intent of the parties is "the wholesale pur-

chase of automobiles by retail dealers".

2. In truth the finance company is but doing what

is implied by its name—loaning money on "security"

title".

3. The law does not favor secret liens—the plac-

ing of possession in retailers for the obvious purpose

of sale with an unrecorded reservation of title.

4. There is substantial authority from great com-

mercial states holding "trust receipts" to in fact be

either chattel mortgages or conditional sales, and the

threat of disturbing the "customs" of business is not
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persuasive. The remedy is with the legislature, if

such secret liens are thought to be desirable.

5. The policy of the law and the courts of the

State of Washington is to disregard the label and

fiction created to avoid liability for the clear substance

and truth of the transaction.

We feel that there can be no escape from the con-

clusion in this case. The entire transaction was simply

a financing transaction as set forth in defendant's

own allegation; it was a method used to make avail-

able the resources of the General Motors Acceptance

Corporation for the purchase of these automobiles

by the Kirksey Chevrolet Company. The laws of the

State of Washington have set down a method by

which the defendant corporation could properly pro"

tect itself and at the same time still make available

its tremendous credit resources for the purchase of

these automobiles. It would have been a simple mat-

ter to have attached to any of these trust receipts the

necessary affidavits of good faith and certainly the

recording would have presented no difficulty. While

there may be some reason that some courts may have

struggled to hold these trust receipts valid and not

subject to recording statutes, in a case of the importa-

tion of merchandise from abroad, certainly no such

reason exists with reference to commercial transac-

tions entirely initiated in this country.
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The ^reat bulk of the business of automobile retail-

ing is handled through the medium of conditional

sale contracts and chattel mortgages and in every

instance the court has had no difficulty in sustaining

recording laws which require that the same may be

recorded in order to protect the interest in the parties

involved. Is there to be a difference because more

than one automobile is retailed, or because the auto-

mobile is sold wholesale rather than retail "? The laws

of the State of Washington are applicable to all trans-

actions which occur in this state. Modern business

practice is extended upon credit, and the first place

that creditors and other persons seeking to do business

with the corporation go to find out whether there

are any liens upon the property is to the proper

recording office. We see no reason why the finance

company should not be compelled to adjust itself to

the same requirement. Whatever may be its purpose

to seek avoiding putting these matters on record, that

purpose is contrary to the public policy as enunciated

by the laws and decisions of this state.

We respectfully submit, the judgment of the Dis-

trict Court should be affirmed.

Respectfully submitted,

SAM L. LEVINSON,
Attorney for Appellee.
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